Date: 20220624
Docket: T-993-22
Ottawa, Ontario, June 24, 2022
PRESENT:

The Honourable Madam Justice Aylen

BETWEEN:
RON KREUTZER IN HIS CAPACITY AS CHIEF OF FORT MCMURRY #468 FIRST
NATION AND AS A MEMBER OF THE BAND AND BAND COUNCIL OF FORT
MCMURRAY #468 FIRST NATION
Applicant
and

SAMANTHA WHALEN IN HER CAPACITY AS COUNCILLOR OF FORT
MCMURRAY #468 FIRST NATION AND ANGELA ROSS IN HER CAPACITY AS
COUNCILLOR OF FORT MCMURRAY #468 FIRST NATION AND THE BAND
COUNCILL OF FORT MCMURRAY #468 FIRST NATION
Respondents
ORDER

[1]

In the underlying application for judicial review, the Applicant (who was elected Chief of

the Fort McMurray No. 468 First Nation [FM First Nation] in June of 2018) seeks judicial
review of the decision of the Respondents, Samantha Whalen and Angela Ross, who, acting in
their apparent capacity as the majority of Band Council of the FM First Nation: (i) delayed the
June 2022 election for the position of Chief and Councillor until September 2022; and (ii) called
a Special Meeting of the members of the FM First Nation on June 25, 2022 to vote on proposed
amendments to the Customary Election Regulations of Fort McMurray No. 468 First Nation
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[Regulations]. The Applicant asserts that the Respondents’ conduct is in breach of the
Regulations and that Samantha Whalen and the Applicant himself are without power to take any
steps in their roles as Councillor and Chief, respectively, as their terms of office have expired.

[2]

Presently before the Court is a motion brought by the Applicant and heard on an urgent

basis, in which the Applicant seeks the following relief:

(a) An interim injunction restraining the Respondents from conducting a referendum vote
scheduled to begin with registration online on June 20, 2022 and concluding in person
on June 25, 2022 on the basis that it would violate the law and the current
Regulations;

(b) A declaration of quo warranto that the Respondent, Samantha Whalen, and the
Applicant are no longer validly in office and have no authority, as of June 8, 2022 to
be Band Councillor or Chief, respectively, of the FM First Nation Band Council;

(c) Consequent to the relief sought in (b), a declaration that the Band Council of the FM
First Nation is without quorum or authority to facilitate or hold a referendum or
amend the Regulations validly enacted in 2014;

(d) In the alternative, if the Respondents proceed with a vote regarding the proposed
amended Regulations or any further proposed amended Regulations, beginning with
registration online on June 20, 2022 and concluding in person on June 25, 2022, an
interim injunction restraining any tabulation or announcement of results prior to a
hearing and decision on the merits of the application for judicial review, together with
any necessary directions; and
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(e) In addition and in the further alternative, if the Respondents proceed with a vote
beginning with registration online June 20, 2022 and concluding on June 25, 2022, an
interim injunction restraining the election from proceeding in September 2022 under
any revised proposed amended Regulations until a hearing and decision on the merits
of the application for judicial review has completed.

[3]

Having considered the motion materials filed by the parties and the submissions of

counsel for the parties at the hearing of the motion, I am satisfied that the motion should be
granted in part and an interlocutory injunction shall be issued restraining the vote on any
proposed amendments to the Regulations from proceeding any further and any tabulation of
votes cast to date from being undertaken, pending the determination of the underlying
application for judicial review (which shall be heard on an expedited basis). The balance of the
relief sought will not be granted.

I.

Background

[4]

The FM First Nation is a First Nation located near Fort McMurray, Alberta and has

approximately 1,000 members. The FM First Nation is governed by a Band Council comprised
of one Chief and two Councillors and elections of Band Council are governed by the
Regulations, which were enacted in May of 2014.

[5]

On June 8, 2018, the Applicant was elected Chief of the FM First Nation and the

Respondent, Samantha Whalen, was elected as a Councillor of the FM First Nation, both for a
four-year term. The second Councillor, the Respondent, Angela Ross, was elected for a four-year
term in September 2020.
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[6]

Section 5.1 of the Regulations provides that:

Dates of General Election

Commencing in 2014 and thereafter, all General Election Days for
the Offices of Chief and Councillors shall be held in the second
full week of June on a specific date to be stated in a Resolution.
[7]

A number of steps leading up to the election day are prescribed by the Regulations,

including the appointment of an Electoral Officer, the appointment of the Election Appeal
Tribunal, the posting of a Notice of Nomination, the posting of names of candidates, and the
posting of a Notice of Election. However, Band Council took no steps to proceed with an
election for the positions of Chief and Councillor to be held during the second week of June
2022. Rather, Councillors Whalen and Ross proposed a package of amendments to the
Regulations, which would, among other things, move the general election to the third week of
September commencing in 2022 and thereafter. In furtherance of a planned election in
September 2022, Councillors Whalen and Ross have appointed an Electoral Officer and a Notice
of Election Day has been issued, setting the next general election for September 16, 2022.
Councillor Whalen’s evidence is that the moving of the general election to September and
putting the proposed amended Regulations to a vote before September received the
overwhelming support of the approximately 180 FM First Nation members in attendance at two
general band meetings held in April of 2022.

[8]

The proposed amendments to the Regulations are extensive. In addition to moving the

date of the general election and extending the term of office of Councillor Whalen and the
Applicant, the proposed amendments seek to: (a) increase the composition of Band Council from
one Chief and two Councillors to one Chief, three Rural Councillors and one Urban Councillor;
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(b) establish residency requirements for the Chief, Rural Councillors and Urban Councillor; (c)
establish additional eligibility criteria for candidates for election, including a minimum
educational requirement; (d) add an election code of ethics; (e) change the timing of appointment
of the Electoral Officer, add an oath of office for the Electoral Officer and create the position of
a Deputy Electoral Officer; (f) create the position of a single Arbitrator to determine election
appeals, petitions to remove a member of Band Council and petitions for the withdrawal of
candidacy of a candidate alleged to have breached the election code of ethics, and eliminate the
existing three-person Election Appeal Tribunal; (g) expand upon the nomination processes and
requirements, including the requirement to submit a declaration of business competition form;
(h) make extensive revisions to the elector’s list provisions of the Regulations; (i) make
extensive revisions to the entitlement to vote by mail-in ballot provisions of the Regulations; (j)
add the ability to vote by electronic ballot; (k) make extensive additions to the procedures for the
close of polls; (l) extend the time period for filing a notice of appeal following an election; (m)
make extensive changes to the removal from office of the Chief or Band Council member
provisions of the Regulations; (n) make extensive changes to the process for amending the
Regulations; and (o) add procedures for the holding of referenda.

[9]

According to Councillor Whalen, the proposed amended Regulations are the result of the

efforts of the Customary Election Regulations Review Committee [CERRC], which has
undertaken efforts to prepare proposed amendments since February of 2021. It is not clear to the
Court whether the CERRC completed the consultations with members that it requested to
undertake (there is contested evidence on this issue), nor whether the version of the proposed
amended Regulations at issue in this proceeding are the work product of the CERRC.
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[10]

The manner by which the Regulations may be amended is prescribed by section 20 of the

Regulations, which provides:

Amendments in Accordance with this Section

20.1

These Regulations may be amended in accordance with this
section.

Approval by Council

20.2

Amendments to these Regulations shall be first drafted by
Council and approved by Council Resolution.

Notice to Electors of Proposed Amendments

20.3

The Council shall post a Notice of a Special Meeting of the
Electors of the First Nation at least fourteen (14) days prior
to the date of the Special Meeting in the band office of the
First Nation at Gregoire Lake No. 176A Reserve and other
locations designated by the Council and mail such notices
to Non-resident Electors who have provided a mailing
address pursuant to section 7.4.

Content of Notice

20.4

The Notice shall state the purpose of the meeting is to
consider and vote upon amendments to these Regulations.
It shall also state the time, place, and date of the Special
Meeting.

Copy of proposed Amendments with Notice

20.5

A copy of the proposed amendments to these Regulations
shall be attached to the Notice.

Approval of Amendments by Electors at Special Meeting
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20.6

Upon the approval of the majority of a quorum of Electors
present and voting by secret ballot at such a duly
constituted Special Meeting of Electors, the amendments
shall be adopted and shall be effective as of the date of the
meeting.

Quorum at Special Meeting

20.7

A duly constituted Special Meeting of Electors to consider
and vote by secret ballet upon amendments to these
Regulations shall consist of at least fifty (50%) percent of
the total number of Electors who voted in the previous
Election.

Affidavit

20.8

[11]

Following the Special Meeting, the Chief, a Councillor, or
chairman of the meeting shall swear an Affidavit stating:
(a)

Proper notice of the Special Meeting was given as
per section 20.3;

(b)

The Special Meeting was duly constituted as per
section 20.7;

(c)

The total number of votes cast by Electors and the
number of votes for and against the amendment;

(d)

That, to the best of their knowledge, the vote was
properly conducted.

In early June 2022, Councillor Whalen posted on Facebook a Notice of Special Meeting,

which provided that a special meeting would be held on June 25, 2022 to consider and vote upon
proposed amendments to the Regulations.

[12]

Councillor Whalen also posted on Facebook a notice of information sessions to be held

on each of June 11, 12, 18 and 19, 2022 to review the proposed amendments to the Regulations
and a Notice of Polls and Voting, which stated that members would have an opportunity to vote
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on-line on June 23 and 24, 2022 or in-person on June 25, 2022. The notice indicated that
registration for on-line voting would be held June 20, 21 and 22, 2022, but provided no details as
to how to register or how the on-line voting would be conducted.

[13]

Councillors Whalen and Ross arranged for the proposed amended Regulations to be

mailed to 450 band members and posted the proposed amended Regulations on the FM First
Nation’s website. On June 10, 2022, the Applicant received a copy thereof. Notwithstanding that
the Applicant was the Chief of the FM First Nation, his evidence is that he had not been provided
with a copy of the proposed amended Regulations before that date, despite having requested
same from Councillors Whalen and Ross. The package that was mailed to the Applicant did not
contain any instructions regarding how to register to vote on-line nor how to vote on-line.

[14]

The Applicant attended the information sessions held June 11 and 12, 2022. During those

sessions, the Applicant states that Councillor Whalen advised that further proposed amendments
would be made to the Regulations and members asked to vote on these additional proposed
amendments, without a copy of such further proposed amendments being provided to members
in advance of the vote. When a concern was raised at one of the information sessions that the
Respondents could not make further changes to the proposed amended Regulations, not disclose
them and then have a vote on them shortly thereafter, Councillor Whalen stated words to the
effect that “if you’re not ready to vote on June 25 you don’t have to [vote]”. Councillor Whalen
did not refute this evidence in her affidavit.

[15]

On-line voting on the proposed amendments to the Regulations has been on-going since

June 23, 2022 and in-person voting is scheduled to proceed on June 25, 2022.
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II.

Analysis

A.

Preliminary Issue

[16]

The Respondents object to the Applicant’s reliance on the affidavit of Laura Schaan, as

she is legal counsel for the Applicant from the same firm as counsel arguing this motion and the
Applicant has not obtained leave of the Court to rely on her affidavit as required by Rule 82 of
the Federal Courts Rules.

[17]

Having reviewed the affidavit of Ms. Schaan, I am satisfied that, while the majority of

her evidence is non-controversial and duplicative of other evidence already before the Court,
there are portions of her evidence that are controversial. However, I find that such portions are
not significant to the determination of this motion. In the circumstances, I have disregarded her
affidavit in its entirety in reaching my decision.

B.

Injunctive Relief

[18]

The test for interlocutory injunctions has recently been summarized by the Supreme

Court of Canada in R v CBC, 2018 SCC 5 at para 12, as follows:

In Manitoba (Attorney General) v. Metropolitan Stores Ltd. and
then again in RJR — MacDonald, this Court has said that
applications for an interlocutory injunction must satisfy each of the
three elements of a test which finds its origins in the judgment of
the House of Lords in American Cyanamid Co. v. Ethicon Ltd. At
the first stage, the application judge is to undertake a preliminary
investigation of the merits to decide whether the applicant
demonstrates a “serious question to be tried”, in the sense that the
application is neither frivolous nor vexatious. The applicant must
then, at the second stage, convince the court that it will suffer
irreparable harm if an injunction is refused. Finally, the third stage
of the test requires an assessment of the balance of convenience, in
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order to identify the party which would suffer greater harm from
the granting or refusal of the interlocutory injunction, pending a
decision on the merits. [Footnotes omitted]
(1)

[19]

Serious Question to be Tried

With respect to the first branch of the test, normally, the question of whether there is a

serious question to be tried is a low threshold; the moving party must only establish that the
claim is not frivolous or vexatious. However, where the Court concludes that granting the
injunction would, in effect, give the applicants the relief they seek in the underlying judicial
review, a more probing examination is required, and the applicants must establish a strong prima
facie case [RJR-MacDonald Inc v Canada (Attorney General), [1994] 1 SCR 311 at pp 338-39].

[20]

I am satisfied that, in this case, the applicable threshold is that of a “serious question”.

Based on the evidence before the Court on this motion, I am satisfied that the Applicant has
raised serious questions regarding:

A. Whether Councillor Whalen had capacity to act as Councillor and take any steps
towards amending the Regulations after June 8, 2022 and whether any purported
extension to her term was lawful;

B. Whether Band Council complied with the requirements of section 20.2 of the
Regulations by passing a resolution to amend the Regulations, given the evidence
of the Applicant that he is not aware of any such resolution and the absence of any
evidence from the Respondents on this issue;

C. Whether notice of the proposed amendments was properly given in accordance
with section 20.3 of the Regulations, as there is no evidence before the Court as to
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whether the notice of the special meeting was posted in a timely manner or posted
in the band office at all and whether it was received by members in a timely
manner;

D. Whether the version of the proposed amended Regulations being put forward for a
vote is the same version that was mailed to members, as the Applicant’s evidence
is that Councillor Whalen stated that further amendments would be made to the
Regulations and not disclosed to the members prior to the vote, and Councillor
Whalen failed to clearly address this issue in her affidavit (although she denied
making the statement on cross-examination); and

E. Whether electronic voting on the proposed amendment to the Regulations is
permissible.

(2)

[21]

Irreparable Harm

With respect to the second branch of the test, irreparable harm is harm which either

cannot be quantified in monetary terms or which cannot be cured [see RJR, supra at p 341]. The
burden is on the party seeking the injunction to provide clear and non-speculative evidence that
irreparable harm will follow if the injunction is not granted [see Ahlul-Bayt Centre, Ottawa v
Canada (National Revenue), 2018 FCA 61 at para 15].

[22]

The Applicant asserts that he and the other members of the FM First Nation will suffer

irreparable harm if the injunction is not granted, as the members will not know what amendments
they are voting on, will not understand and have had an opportunity to provide meaningful input
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on many of the details of the proposed amendments and members have expressed concern that
the vote is being rushed.

[23]

The Respondents assert that the Applicant has not met his burden of establishing

irreparable harm as any harm is speculative (given that the amendments to the Regulations may
not receive the majority of the votes) and the legality of the process leading to the adoption of the
amended Regulations can be challenged after the vote.

[24]

While the Applicant’s submissions may have been lacking in terms of detail, I cannot

ignore the impact that the vote on the proposed amended Regulations will have on the members
of the FM First Nation. Serious issues have been raised about the legality of the steps taken by
the Respondents leading up to the vote on the proposed amended Regulations and the
amendments being proposed are extensive and far from inconsequential. Moreover, there is
evidence before the Court that the Respondents are asking members to vote not on the proposed
amendments that were mailed to members, but rather on further amendments to the Regulations
that members have not even seen and the details of which are unknown, and, if passed, such
amended Regulations would be implemented for the election scheduled for September 2022.
Despite having an opportunity to do so, the Respondents filed no evidence on this issue, which
causes me great concern.

[25]

I am satisfied that the requested injunctive relief would prevent the materialization of

irreparable harm to the confidence of the members of the FM First Nation in band governance as
a whole and, in particular, in the voting process regarding the Regulations. Irreparable harm to
the confidence of members of the FM First Nation is particularly of concern where, as the
Respondents admit, the FM First Nation has experienced numerous governance problems in
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recent years. I am satisfied that such irreparable harm would arise regardless of the outcome of
the vote.

[26]

While the Applicant may have other remedies available to him personally to challenge

the outcome of the vote, I am not satisfied that this is a decisive factor in assessing irreparable
harm as asserted by the Respondents, as the irreparable harm that I have found is not personal to
the Applicant but rather collective to the members of the FM First Nation. Moreover, challenging
any adoption of the amendments to the Regulations after the fact (together with the results of any
election held pursuant to the amendments to the Regulations) will not, in my view, repair any
harm caused to the confidence of the members of the FM First Nation in their governance.
Rather, it would only serve to create more distrust, disharmony and conflict.

(3)

[27]

Balance of Convenience

With respect to the third branch of the test, the Court compares any inconvenience that

may befall the Applicant if the injunction is not granted with the inconvenience imposed on the
Respondents if the injunction is granted. The Court must also take into account the needs and
best interests of the members of the FM First Nation [see Montana First Nation v Rabbit, 2011
FC 420 at para 37; Duncan v Behdzi Ahda First Nation Band (Council), 2002 FCT 581].

[28]

In this case, it is not the interests of the Applicant in his personal capacity that tip the

scales in favour of granting the injunction, but rather the interests of the members of the FM First
Nation. I am satisfied that the members of the FM First Nation should not be asked to vote on
proposed amendments to the Regulations (some of which they may not have even seen) at a

Page: 14
Special Meeting when there are serious issues that the process leading to the Special Meeting did
not comply with the Regulations. Rather, I find it is more favourable to grant the motion for an
interlocutory injunction and prevent a vote on the proposed amendments to the Regulations until
the legality of the steps taken by Councillors Whalen and Ross leading thereto can be confirmed.
To the extent that the preservation of the status quo is a relevant consideration [see Whitstone v
Onion Lake Cree Nation, 2021 FC 1228 at para 25], I am satisfied that the best way to preserve
the status quo is to leave the Regulations unchanged pending the final determination of this
application, which (as detailed below) will be expedited.

[29]

The Respondents assert that even if the Court is satisfied that the three-part test for

injunctive relief is met, the relief should nonetheless be denied on the basis that the Applicant
has delayed in bringing this motion as he was aware of the governance reform process since
2021. I reject this assertion. While the Applicant may have been aware of the efforts being
undertaken by the CERRC, it was not until a finalized set of proposed amendments to the
Regulations were tabled and the intention to move forward with a vote thereon was expressed by
the Respondents that recourse before this Court would have been available by way of an
application for judicial review. The Applicant commenced the underlying application in May of
2022 when those events occurred. As such, I find that there was no undue delay on the part of the
Applicant in seeking relief from this Court that would foreclose his entitlement to injunctive
relief.
C.

Declaration of Quo Warranto

[30]

The Applicant requests on this motion that the Court make a declaration of quo warranto

that Councillor Whalen and the Applicant are no longer validly in office and have no authority,
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as of June 8, 2022 to be Band Councillor or Chief, respectively, of the FM First Nation Band
Council. The Applicant’s motion materials included no written submissions in support of this
requested relief.

[31]

The remedy of quo warranto is, by its nature, final and cannot be granted in the context

of a claim for interim relief [see Paul v Alexander First Nation (Council), 2003 FCT 118 at para
33]. Accordingly, this portion of the Applicant’s motion will be dismissed.

D.

Additional Relief

[32]

I find that it is in the interests of the parties and the members of the FM First Nation that

the underlying application for judicial review be heard on an expedited basis. This will enable
the Court to make a determination on the legality of the efforts to amend the Regulations and
simultaneously address the manner of proceeding with the election (which is presently over-due)
scheduled for September 16, 2022.

[33]

Accordingly, an order will be issued to that effect and the parties shall work with the

Case Management Judge to develop an expedited timetable for this proceeding. In that regard,
the parties shall, within three business days of the date of this Order, provide the Case
Management Judge with a jointly-proposed expedited timetable for this proceeding and their
availability for a case management conference.

E.

Costs

[34]

As the Applicant was successful in obtaining injunctive relief, I am satisfied that he is

entitled to recover his costs of the motion. While the Applicant seeks costs on a heightened scale,
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I see no basis for such an award. Accordingly, the Applicant shall be awarded his costs of the
motion, fixed in the amounts of $5,000.00.

THIS COURT ORDERS that:

1. The request for an interlocutory injunction is granted. The Respondents are hereby
enjoined from taking any additional steps in furtherance of a vote on any proposed
amendments to the Customary Election Regulations of the Fort McMurray No. 468 First
Nation, including conducting a special meeting on June 25, 2022, receiving any
additional electronic votes and tallying any votes received to date, pending the
determination of this application for judicial review.

2. The Respondents shall immediately post a copy of this Order in the band office, on the
FM First Nation’s website and on Facebook, and shall email a copy of this Order to the
members of the FM First Nation for which the Respondents have email addresses.

3. This application for judicial review shall be heard on an expedited basis.

4. The parties shall, within three business days of the date of this Order, provide the Case
Management Judge with a jointly-proposed expedited timetable for this proceeding and
their availability for a case management conference.

5. The balance of the Applicant’s motion is dismissed.
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6. The Respondents shall pay to the Applicant his costs of this motion, fixed in the amounts
of $5,000.00.

blank

blank

“Mandy Aylen”
Judge

